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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                  SONITPUR, TEZPUR 

   G.R. CASE No. 920/2009 

                                   U/S 341/323 IPC 

              State 

                                             Vs 

              Kaku Ali                       ……..…Accused  

 

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:              Sri R. Goswami, Ld. APP.  

For the Defence:                  Sri Nazrul Islam, Ld. Adv. 

Offences Explained on:            26.10.2012 

 

Date of Evidences:                  04.03.2013, 11.05.2016, 14.09.2016 & 19.07.2018 

Date of Argument:                09.07.2019 

Date of Judgment:                08.08.2019 

                                 J U D G M E N T 

1.  The case of the Prosecution in brief is that informant Md. Azahar Ali has filed an FIR 

stating, inter-alia that on 23.05.2009 at about 8:00 P.M., while he was returning after 

completion of his duty, accused person wrongfully restrained him near the house of 

Uday tailor and started assaulting him with belt and also tried to stab him with 

“Khukuri”, as a result of which he sustained severe injury. It has been further stated 

that accused had also taken away Rs. 4,000/- (Rupees four thousand) only from him. 

Hence, the case was filed.  
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2.  The O.C Sootea P.S on receiving the FIR registered a case vide Sootea P.S Case No. 

59/09 u/s 341/323/324/379/34 of the Indian Penal Code. After investigation, the I.O 

laid down the Charge sheet under Section 341/323/34 of the Indian Penal Code 

against accused persons Md. Kaku Ali, Md. Abdul Hekim @ Bhaida Ali for trial. 

Moreover this case was filed against accused Abdul Hekim @ Bhaida Ali. 

 

3.  On appearance before the court, accused person was furnished with copies of relevant 

documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on hearing the 

Learned Counsels for both sides, offences u/s 341/323 of Indian Penal Code was 

explained to the accused Kaku Ali and he pleaded not guilty and claimed to be tried. 

 

4.  The Prosecution examined 5 (five) witnesses. Thereafter, Ld. APP has prayed to close 

the evidence of the prosecution and accordingly, prayer was allowed. 

 

5.  The recording of statement of the accused u/s 313 of the Cr.P.C was done to which 

he denied the questions put to him. The accused declined to adduce any evidence in 

his defence.  

 

6.  Heard the arguments put forward by the learned counsel for the accused person and 

the learned APP for the State and also perused the evidences and materials on 

record.   

       POINTS FOR DETERMINATION: 

7.  The following Points have been taken up for determination and discussion in the case: 

 

1. Whether accused Kaku Ali on 23.05.2009 at about 8:00 P.M had wrongfully 

restrained the informant who was going towards his house and thereby 

committed an offence punishable under Section 341 of the Indian Penal Code? 

 

2. Whether accused Kaku Ali on the same date, time and place, voluntarily caused 

hurt to the informant and thereby committed an offence punishable under 

Section 323 of the Indian Penal Code? 

        DISCUSSION, DECISION & REASONS THEREOF: 

8.  Md. Motibur Rahman as PW 1 had deposed that he knows the informant and the 

accused person of this case. Incident took place in the year 2009 and at the time of 

occurrence, he was sleeping at his house after having dinner. He further stated that 

on the day of incident, his brother was not present in the house and thereafter he 
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started searching his brother. He stated that when his brother came to his house on 

his motor cycle, he came to know that accused person had wrongfully restrained him 

and assaulted him badly and caused him injury while he was coming towards his 

house. PW 1 stated that he found his brother in an injured condition and thereafter, 

his brother was taken to civil hospital for treatment. Later, he along with VDP 

Secretary went to the police station and lodged the ejahar.    

 In his cross examination, PW 1 has stated that the VDP Secretary Waris Ali handed 

over the motor cycle of his brother to the police station. He stated that he did not 

know when his brother went out from his house with motor cycle. Police interrogated 

him in connection with this case. He denied the fact that he did not state before 

police that VDP Secretary did not take his brother’s motor cycle. He stated that he did 

not go to the hospital when his brother was taken there but he went to the police 

station. He denied that he did not state before police that accused did not assault his 

brother.      

9.  Informant Azahar Ali as PW 2 had deposed that he knows the accused Kaku Ali and 

Bhaida Ali. The incident took place in the year 2009 at about 8:00 P.M. On the day of 

incident, while he was given contract to have some Forest Department work, then 

accused persons Kaku Ali and Bhaida Ali came to him and demanded Rs. 200/- from 

him to have alcohol which PW 2 refused. On the same day while he was returning 

home on his motorcycle and had reached Tiwari Pal Sootea, accused persons who 

were waiting for his arrival took out their belts and hit him with it causing cut injury to 

his back, left eye and lips. Thereafter he fled from the place of occurrence and went 

to his house and narrated the incident to his family. His brother and fellow villagers 

came to the place of occurrence and brought back his motorcycle. Thereafter he 

lodged ezahar. Ext. 1 is the ezahar wherein Ext. 1 (1) is his signature. 

 In his cross examination, PW 1 has stated that he lodged the ezahar on the next day 

of the incident. He does not remember the date of incident. The incident took place at 

night and he ezahar was lodged on the next day morning. PW 2 does not know what 

exactly is written in Ext. 1. Someone near the police station wrote the ezahar. He did 

not mention in Ext. 1 the reason of delay in lodging ezahar. The place of occurrence 

is about 10-12 Kilometers away from police station. He denied the fact that he did not 

state in Ext. 1 and in his statement u/s 161 of Cr.P.C did not state that accused Kaku 

Ali and Bhaida Ali demanded Rs. 200/- from him during daytime of incident to have 

alcohol and also that he has deposed falsely that accused Kaku and Bhaida demanded 

Rs. 200/- from him. There are houses of people near the place of occurrence 

belonging to people from Nepali community. One Kancha’s house is there. His brother 
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Azibur, Rahman, Motibur Rahman, Anisur Rahman and Akkas Ali and fellow villager 

Nazir Ahmed, Saiful Islam had come to place of occurrence along with him from his 

house. His motorcycle was of Yamaha brand but he does not know the number of its 

key. The camp where he was working was 6-7 Kilometers away from the place of 

occurrence. There was no one from the camp at the place of occurrence at the time 

of incident. He also denied the fact that accused was working in the camp and he out 

of jealousy filed a false case. He also denied the fact that Kaku Ali did not inflict injury 

on him with a belt and also that he has sustained the injuries prior to the incident. 

10.  Smti Purnamaya Devi as PW 3 had deposed that she knows the informant and the 

accused persons. The incident took place in the evening time at about 4 (four) years 

ago. At that time she was sitting outside her house when she heard that people were 

fighting from her children. She heard Kaku and Azahar Ali were fighting. She further 

stated that she does not know why they were fighting. 

        In her cross examination, PW 3 has stated that she was at her house at the time of 

incident and she did not see the incident. She has only heard about the incident. 

11.  Sri Saman Rawt as PW 4 had deposed that he knows the informant as well as the 

accused person. The incident took place in the year 2009 at about 6:30 P.M when he 

heard hulla on the road when he was at his house. He ran to the place of occurrence 

and in front of Lal Bahadur’s house on the road he found no one. He heard from 

people at the place of occurrence that Azahar Ali Mondal and accused had an 

altercation and fight. He saw motorcycle of the informant lying on the road. 

 In his cross examination, PW 4 has stated that he did not see the incident. He only 

heard about the incident. He had raised the motorcycle from the ground.   

12.  I.O Naren Sonowal as PW 5 had deposed that on 25.05.2009 he was posted as 2nd 

Officer at Sootea P.S. On that day, informant Azahar Ali Mandal lodged a written 

ezahar in the Police Station and the O.C entrusted him with the investigation of said 

case after registration. Thereafter he reached the place of occurrence at about 3:00 

P.M on the same date and prepared a rough sketch-map, examined five witnesses on 

the place of occurrence. He also recovered a motorcycle from the house of VDP 

Secretary Abdul Waris, which was left at the place of occurrence and was kept in the 

house of VDP Secretary. Ext. 2 is the seizure list wherein Ext. 2(1) is his signature. He 

handed over the bike to the zimmadar. He medically examined the victims and 

collected the medical examination report and at the end of investigation submitted 

charge-sheet against the accused persons Kaku Ali and Bhaida. Ext. 3 is the charge 

sheet wherein Ext. 3(1) is his signature. 
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       In his cross examination, PW 5 has stated that he examined Azahar Ali, Motibur 

Rahman, Lal Bahadur Newar, Suman Rawt and Purna Maya Devi on 25.05.2009 at 

about 3:50 P.M. When he record the statement of witnesses, there is nothing 

mentioned about date and time and it was recorded separately on a loose sheet. He 

admitted the fact that victim/ informant Azahar Ali did not depose before him that he 

had asked Rs. 200/- (Rupees Two hundred) only from the accused in order to 

consume alcohol and also admitted that as a result of assault by the accused, brother 

of the accused along with 10-12 persons went and rescued the informant. PW 5 

stated that informant/ victim did not depose before him that he received injury over 

his left eye. He had interrogated the VDP Secretary and recorded his statement. He 

further stated that he did not cite the name of Abdul Waris in the witness column of 

the charge-sheet and he did not record the statement of seizure witness Abdul Kadir. 

He denied the fact that the Yamaha RX-100 bike bearing registration number “NL-06-

7266” is not involved in this case. He did not include the name of seizure witness as 

prosecution witness in connection with this case. He also denied the fact that he did 

not record the statement of Purna Maya Devi as a witness near the place of 

occurrence. He denied that he only recorded the statement of Purna Maya Devi and 

the other witnesses resided in other places and not near to the place of occurrence. 

He also denied the fact that the accused is not related to this case and he had 

submitted false charge-sheet against the accused. He denied the fact that no ezahar 

was lodged on 25.05.2009 and he also denied the fact that he did not lawfully 

investigated the case.   

13.  Upon appreciation of the evidence of the informant available in the record, it can be 

ascertained that Prosecution witness including the informant has failed to establish 

and make out a case against the accused for the commission of offence u/s 341/323 

of the Penal Code and the evidences of the Prosecution witnesses themselves have 

failed to prove beyond reasonable doubt the allegation against the accused so as to 

bring him within the purview of Section 341/323 of the Penal Code and punish him. 

14.  Primarily it is alleged that brother of the informant, who is the victim of this case, was 

badly assaulted by the accused and victim received serious injuries and was treated 

at KCH, Tezpur but surprisingly Medical Officer who examined the victim was not 

examined in this case which proves fatal to the Prosecution to prove the injuries 

sustained by the victim. Moreover, VDP Secretary Waris Ali, who happens to have 

knowledge of the incident, was not examined too by the Prosecution.  

15.  It appears that informant was not present at the hospital when his injured brother 

was taken there. Moreover, victim as PW 2 stated that he does not know what is 
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written in the FIR. It can further be ascertained that PW 3 and PW 4 did not see the 

incident and they are hearsay witnesses. Even they failed to narrate the exact 

incident. However, from the evidence of PW 3 and PW 4, one thing can be presumed 

that at the time of occurrence, a quarrel might have taken place between the victim 

and the accused and not more than that. It can be ascertained that no one near the 

place of occurrence was examined either by the I.O or by the Prosecution to establish 

the case against the accused and there are houses of many people near the place of 

occurrence. 

16.  It can be ascertained that I.O did not record statement of witnesses’ u/s 161 Cr.P.C in 

proper form as has been elicited from his cross examination. I.O as PW 5 admitted 

the fact that victim/ informant Azahar Ali did not depose before him that he had 

asked Rs. 200/- (Rupees Two hundred) only from the accused in order to consume 

alcohol and this fact was the starting point of dispute and this fact was not stated 

before the I.O by the victim and also stated that informant/ victim did not depose 

before him that he received injury over his left eye. PW 5 clearly stated in his cross 

examination that that he did not cite the name of Abdul Waris in the witness column 

of the charge-sheet and he did not record the statement of seizure witness Abdul 

Kadir which is clear lapses and negligence on the part of I.O to investigate the case. 

I.O did not include the name of seizure witness as prosecution witness in connection 

with this case.   

17.  Thus it appears that seizure has not been proved by the Prosecution and seizure 

witnesses have not been examined.  

18.  Hence it can be said that Prosecution has failed to prove the allegation against the 

accused Kaku Ali beyond reasonable doubt. In view of above discussion and 

considerations, accused is entitled to be acquitted of the offences under Sections 

341/323 of the Indian Penal Code and all the aforesaid Points for determination of 

this case are decided against the Prosecution and in favour of the accused.  

 

                                             ORDER 

Hence I hold that accused Kaku Ali is not guilty of committing offences punishable 

under Sections 341/323 of the Indian Penal Code. Accordingly he is acquitted from 

the offences punishable under Section 341/323 of the Indian Penal Code and is set at 

liberty forthwith. 
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The bail bond of the accused shall stand cancelled and surety shall be discharged 

after the expiry of 6 (six) months period from today. 

 

The case stands disposed off on contest. 

 

The Judgment is delivered in the open Court in presence of the accused and his 

Advocate. The Judgment is given under my hand and seal of this Court on this the 

08th day of August 2019. 

 

 

 

                                                                                    (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 
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                                                 Appendix: 

 

Prosecution Witness: 

PW 1:   Motibur Rahman 

PW 2:  Azahar Ali 

PW 3:  Purnamaya Devi 

PW 4:           Saman Rawt   

PW 4:  Naren Sonowal 

 

Documents Exhibited by Prosecution:  

Ext. 1:  Ezahar 

Ext. 1(1): Signature of Informant 

Ext. 2:  Seizure List 

Ext. 2(1): Signature of Seizure witness 

Ext. 3:  Charge-sheet 

Ext. 3(1): Signature of I.O 

 

Defence Witness: Nil 

Documents Exhibited by the defence: Nil    

 

 

 

                                                                                            (B. Acharyya) 

                                                            SDJM(S), Sonitpur, Tezpur 


